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THE SCIENCE OF INTEKNATIONAL LAW: 
ITS TASK AND METHOD 

INTRODUCTION 

The first volume of this American Journal of International Law 
has shown urbi et orbi that America possesses a number of promi- 
nent international jurists who are of equal rank to those of Europe 
as regards learning, idealism, constructive power, and literary skill. 
Undoubtedly, this Journal has at once with its appearance taken up 
the position of a leading magazine of the science of international 
law. By inviting only American jurists to contribute to the first 
volume of this Journal the learned editor has shown to the world 
that America is able to foster the science of international law with- 
out being dependent upon the assistance of foreign contributors. It 
is my firm conviction, based upon the study of American works, 
that, just as the body of rales which is called " international law " 
shows everywhere the traces of American influence, so the science 
of international law will likewise soon receive new stimuli from 
America. I have therefore thought it fitting, although I am not 
an American, to draw the task and the method of this our science 
into discussion in this Journal. In setting to work I desire it, how- 
ever, to be understood that in endeavoring to deal with this diffi- 
cult and controverted subject nothing is remoter from my intention 
than to set up as a high priest of our science, to lay down the law 
of its method, and to exhaust this wide and tempting subject. I 
rather hope that others will likewise take up the subject and treat 
it in the pages of this Journal. I shall, of course, be outspoken, 
shall mark my standpoint, and shall try to offer clear-cut views; 
yet I am well aware that my standpoint and my views will have to 
undergo the fire of criticism: dixi et salvavi animam meam! 

But the following pages were not exclusively written for the pur- 
pose of drawing the matter into further discussion. They are like- 
wise intended to serve as a guide to those younger students who are 
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desirous of working up some problem of international law. My 
experience with a number of such students is that they are at first 
frequently quite helpless for want of method. They mostly plunge 
into their work without a proper knowledge of the task of our science, 
without knowing how to make use of the assertions of authorities, 
and without the proper views for the valuation and appreciation of 
the material at hand. 

I. THE SCIENCE OF INTERNATIONAL LAW NOT AN END IN ITSELF 

The science of international law is just as little as any other 
science an end in itself ; it is merely a means to certain ends outside 
itself. And these ends are the same as those for which international 
law has grown up and is still growing — primarily, peace among 
the nations and the governance of their intercourse by what makes 
for order and is right and just; secondarily, the peaceable settle- 
ment of international disputes; lastly, the establishment of legal 
rules for the conduct of war and for the relations between belliger- 
ents and neutrals. 

Just as international law, so its science has to keep these ends 
always in view, and the task of the science stands in the service of 
these ends. But now-a-days it is impossible to say that there is only 
one single task to be fulfilled. There are rather a number of tasks 
to which our science must devote itself, if it intends to work suc- 
cessfully for those ends which I have defined, and these tasks are the 
following seven : Exposition of the existing rules of law, historical 
research, criticism of the existing law, preparation of codification, 
distinction between the old customary and the new conventional law. 
fostering of arbitration, and popularization of international law. 
I shall discuss these tasks seriatim, although most of them are to a 
certain extent connected with one another. 

II. EXPOSITION OF THE EXISTING RULES OF LAW 

Now, the first and chief task is the exposition of the existing 
recognized rules of international law. Whatever we think of the 
value of a recognized rule — whether we approve or condemn it, 
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whether we want to retain, abolish, or replace it — we must first of all 
know whether it is really a recognized rule of law at all, and what are 
its commands. This task is often difficult to fulfill. The rules of the 
present international law are to a great extent not written rules, but 
based on custom. Apart from the International Prize Court agreed 
upon by the Second Hague Peace Conference but not yet established, 
there are no international courts in existence which can define these 
customary rules and apply them authoritatively to cases which them- 
selves become precedents binding upon inferior courts. 1 The writers 
on international law, and in especial the authors of treatises, have 
in a sense to take the place of the judges and have to pronounce 
whether there is an established custom or not, whether there is a 
usage only in contradistinction to a custom, whether a recognized 
usage has now ripened into a custom, and the like. And with 
regard to the written rules — namely, such rules of international 
law as are the outcome of universal or general law-making treaties — 
the writers have again to take the place of the judges and have to 
ascertain the precise meaning of those rules with the help of inter- 
pretation. It is for this reason that text-books of international law 
have so much more importance for the application of the law than 
text-books of other branches of the law. Whereas the latter are only 
a means of preliminarily ascertaining the law, it being the judge 
who ultimately will lay it down, the former are as yet and for some 
time to come the only means of ultimately ascertaining what the 
law is. That at present many a rule is so controverted, and that the 
present treatises are not up to the ideal mark and frequently offer 
confusion instead of illumination, I do not deny. But that is just 
the reason why an inquiry into the task and the method of the science 
of international law is necessary. 

III. HISTORICAL RESEARCH 

However this may be, the exposition of the existing recognized 
rules of international law is often to a certain extent impossible 

i Unless it be created by the Central American Peace Conference, 1907. — 
Editob. 
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without a knowledge of the history of the rules concerned. There 
is therefore an historical task for our science. Yet in spite of the 
vast importance of this task it has as yet hardly been undertaken; 
the history of international law is certainly the most neglected 
province of it. Apart from a few points which are dealt with in 
monographs, the history of international law is virgin land which 
awaits its cultivators. Whatever may be the merits of the histories 
and the historical sketches which we possess, they are in the main 
mere compilations. The master-historian of international law has 
still to come. What is particularly wanted is what the Germans call 
a " Dogmengeschichte." We require to know of each rule of inter- 
national law how it originated and developed, who first established 
it, and how it gradually became recognized in practice. Bearing in 
mind that the growth and development of international law since 
the seventeenth century rallied around Grotius' immortal work Be 
jure belli ac pads, the starting point of the investigation ought, of 
course, to be this " father " of international law. The questions to be 
answered are : Does Grotius know of the rule concerned ? How does 
he justify it? Was it known before Grotius? If it was neither 
known before Grotius nor by Grotius himself, who was it who first 
formulated and established it? Has it always retained the scope 
which it possessed in the hands of its first professor, or had it been 
altered, extended, restricted? What are the causes of such altera- 
tion, extension, or restriction, if any? What are the chief events 
which show that it really has been authoritatively applied in prac- 
tice ? Has its authority always remained unshaken, or has its 
authority ever been assailed in theory or in practice or in both ? Is 
it a rule which Grotius, or whoever first professed it, has abstracted 
from the actual practice of the states, or is it a rule which was at 
first asserted as the outcome of the law of nature and afterwards 
adopted by the practice of the states on account of its intrinsic merits 
for the adequate conduct of international affairs? Has it at once 
when it was professed become universally recognized, or had it to 
fight its way and thus only become recognized slowly and gradually ? 
Was it always considered a rule of law, or does it originate from 
comity and has only become law lately? Is it a rule first asserted 
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by bookwriters, or has it made its appearance during the exchange 
of diplomatic notes connected with the occurrence of certain events ? 
Of course, such a history of dogmatics can merely supply the 
building material which the expected master-builder will use for the 
purpose of a history of international law. For such history is only 
a branch of the history of Western civilization. All important 
events in the development of the state system of Europe from the 
last part of the Middle Ages downward to the French Revolution 
have had their bearing upon the development, the shaping, and the 
ultimate victory of international law over international anarchy, 
and so have all important events in the development of the state 
system of Europe and America since the French Revolution. And 
the master-historian, to whose appearance we look forward, will in 
especial have to bring to light the part certain states have played 
in the victorious development of certain rales and what were the 
economic, political, humanitarian, religious, and other interests 
which have helped to establish the present rules of international 
law. Thereby the factors will be laid bare which have driven the 
different states into the community called the " family of nations " 
that will in time comprise the whole of humanity. Just as out of 
tribal communities which were in no way connected with each other 
arose the state, so the family of nations arose out of the different 
states which were in no way connected with each other. But whereas 
the state is a settled institution, firmly established, and completely 
organized, the family of nations is still in the beginning of its 
development. A settled institution and firmly established it cer- 
tainly is, but it entirely lacks at present any organization whatever. 
Such organization is, however, gradually growing into existence be- 
fore our eyes. The International Prize Court created by the Second 
Hague Peace Conference is the first small trace of a future organiza- 
tion. The next step forward will be that The Hague peace con- 
ferences will meet automatically within certain periods of time, 
without being summoned by one of the powers. A second step for- 
ward will be the agreement on the part of the powers upon fixed 
rules of procedure for the future Hague peace conferences. As soon 
as these two steps forward are really made, the nucleus of an organi- 
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zation of the family of nations will be in existence, and out of this 
nucleus will in time grow a more and more powerful organization. 
What the ultimate characteristic features of this organization will 
be is at present impossible to foresee. 

IV. CRITICISM OF THE EXISTING LAW 

Next to the exposition and the history of international law comes 
the criticism of its rules and of its present scope. This task of the 
science of international law is very important and must not be neg- 
lected, if we want international law to develop progressively and to 
bring more and more international matters under its sway. The 
questions which must be answered are : Is a certain rule really just 
and adequate, or is it antiquated, so that it ought to be restricted, abol- 
ished, or replaced ? Or is it so valuable that it ought to be extended ? 
But if ever so much importance is attributed to the criticism of the 
present condition of international law, it must never be forgotten 
that this law is like everything else conditioned by the milieu of the 
age. It is easier to criticise than to make proposals which shall take 
the place of the rule which is objected to, and it is again easier to 
propose a new rule than to establish it in the practice of the states. 
If anything is dependent upon gradual historical development, it 
is that delicate body of rules which is called international law. The 
dreamer and the schemer build their castles in the air without regard 
to the real facts of life. The armchair politician and the moralist 
lay down the law without regard to the possibilities of the age. 
The preacher and the philosopher defend postulates which are 
beyond realization in practice. But the international jurist must 
not walk in the clouds; he must remain on the ground of what is 
realizable and tangible. It is better for international law to remain 
stationary than to fall in the hands of the impetuous and hot-headed 
reformer. He who knows how difficult it is to unite all the mem- 
bers of the family of nations for the purpose of the shortest step 
forward will not lend his ear and his arm to chimerical proposals. 

However this may be, the task of criticism is somewhat connected 
with another task of the science of international law, namely, that 
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of preparing codification. For if we find fault with an existing 
rule of international law, it is now-a-days only by total or partial 
codification that matters can be improved. 

V. PREPARATION OF CODIFICATION 

"Now, the task of preparing codification is on its own part inti- 
mately connected with the already discussed three tasks of the science 
of international law, and it may be said that the task of preparing 
codification is nothing else but the embodiment of these three pre- 
viously mentioned tasks. For there is no better way of preparing 
a codification of international law than, first, an accurate exposition 
of and a minute research into the existing rules ; secondly, the bring- 
ing into view of their historical growth and development; and, 
thirdly, their reasonable criticism. A generation which has ful- 
filled these three tasks will easily be able to prepare the draft of a 
code of international law to be agreed upon and to be adopted by 
the nations in council at an international conference. 

But in viewing this task of preparing codification it is necessary 
to emphasize that codification of international law does not neces- 
sarily involve a reconstruction of the present international order 
and a recasting of the whole system of international law as it at 
present stands. Naturally, a codification would in many points 
mean, not only addition to the at present recognized rules, but also 
repeal, alteration, and reconstruction of some of these rules. But 
however this may be, I do not believe that a codification ought to 
be or can be undertaken which would revolutionize the present inter- 
national order and put the whole system of international law on a 
new basis. If I speak of preparation of codification as a task of our 
science, I have in view a codification of the body of the existing 
rules of international law on the basis of the at present existing 
international order, with such modifications and additions as are 
necessitated by the conditions of the age and the very fact of codifica- 
tion being taken in hand. If the at present recognized international 
law is once codified, nothing prevents reformers from making pro- 
posals which can be realized by a successive codification. 
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But does international law really require to be codified ? Would 
it not be better to leave it for all the future in its uncodified con- 
dition as customary law? I do not propose to discusse here the 
merits of this important question ; I have done it elsewhere, and it 
suffices to say that at least partial codification will at some future 
time become an absolute necessity. The practice and the views of 
the different states differ so much with regard to many important 
matters that it is only codification which can create agreement and 
unanimity, and thereby universally recognized rules of law. I have 
no doubt that the end of this the twentieth century will see at least 
a partial codification of international law. 

Such codification will, however, never be possible unless the mem- 
bers of the family of nations are ready to compromise. Wherever 
the practice and the views of the different states are contrary to 
one another, no progress can be made as long as each state concerned 
expects the other to come round to its own views and to adopt its own 
practice. In some cases these different practices and views are based 
on vital interests of the states concerned. But in other cases no such 
interests are at stake, and it is therefore quite possible to come to a 
speedy agreement. Where vital interests are really involved no- 
progress is possible as long as these interests are facing each other. 
But history teaches that interests which are vital to-day gradually 
lose their importance, and the time will come when a compromise is 
feasible and can be embodied in codification. 



VI. DISTINCTION BETWEEN THE OLD CUSTOMARY AND THE NEW 
CONVENTIONAL LAW 

This codification has in a sense already begun and is to a certain 
extent already a fact. The declarations of Paris and St. Peters- 
burg; the two Geneva conventions; the Hague conventions con- 
cerning the rules of land warfare, the adaptation of the Geneva 
Convention to warfare on sea, and the pacific settlement of inter- 
national disputes ; the conventions produced by the Second Hague 
Peace Conference — all these law-making treaties represent in them- 
selves codification of parts of international law. But these conven- 
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tions, although they are no doubt law making, represent codification 
in a sense only, and not really. For either they do not create uni- 
versal international law — thus, the Declaration of Paris is not signed 
by all the members of the family of nations — or, although they are 
signed by practically all the members of the family of nations, and 
may, therefore, be said to create universal international law, they 
are notifiable, and each party can cease to be a party by giving 
notice ; thus, even the new Geneva Convention of 1906 is notifiable, 
although that of 1864 is not. Now I personally doubt not that these 
conventions will never disappear without their place being taken by 
others of the same kind. But the fact that they contain a. clause 
which enables their notification must not be lost sight of by the 
science of international law. The reason why they contain such a 
clause is, I believe, that the powers did not want to bind themselves 
forever and for all circumstances and conditions. They want first 
to feel their way and see how these conventions will work in prac- 
tice before they bind themselves for all the future. Now, this con- 
dition of affairs involves a very important task for the science of 
international law. As there is no absolute certainty that these con- 
ventions will not one day come to an end by being notified, or that 
one or more of the parties will not cease to be bound by them by 
giving notice, the science of international law must not lose sight of 
the customary international law, if any, at the back of these con- 
ventions, and also of such customary rules as have been abolished 
and abrogated by the conventions concerned. For in the case of one 
or more or all parties giving notice, those old customary rules would 
revive, and the parties concerned would then in the same way be 
bound by these rules as they were before they signed the conven- 
tions. For instance, if a party to the Hague convention concerning 
the rules of warfare on land gave notice, it would indeed not be 
bound in the future by such rules of the convention as were newly 
created by the latter, but the customary rules at the back of the 
convention would be binding upon such party, such as the rules that 
poisoned arms may not be employed, that armistices must faithfully 
be carried out, that prisoners of war must not be cruelly treated, 
and the like. These formerly customary rules have therefore not 
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only an historical value, but they are still of practical, although 
latent and dormant, importance. Authors of treatises must for this 
reason always make it apparent that the law of these law-making 
conventions is a grafting-twig on the trunk of the old customary law 
which might one day have again to be severed from the tree. 

VII. FOSTERING OF ARBITRATION 

I come now to a sixth task of the science of international law. 
This task is connected with the fact that international law is a law 
not above but between states ; that there is no central authority above 
the sovereign states which could compel them to comply with the 
rules of international law or to submit their differences to a jurid- 
ical decision and arbitration instead of taking the law in their own 
hands and of resorting to reprisals or going to war. Most states are 
already inclined to settle differences by arbitration, provided these 
differences do not concern their independence, honor, or vital in- 
terests. But arbitration is as yet not obligatory for any matter, 
although we may in time expect a universal treaty of arbitration to 
be agreed upon which will make arbitration for some few matters 
obligatory. Now, it is a task of the science of international law to 
explore means and ways for bringing international differences more 
and more to arbitration and for denning those matters which may 
be made the object of obligatory arbitration. We want to know 
what disputes can be settled through a decision on juridical grounds, 
and what other matters can be settled by an arbitration which com- 
promises between the interests at variance. And the science of inter- 
national law will have to work out detailed rules of procedure for 
arbitration cases which come before the Permanent Court at The 
Hague or before other arbitration tribunals. The rules of procedure 
embodied in the Hague convention concerning the pacific settle- 
ment of international disputes are neither complete nor perfect. 
They are the result of a compromise, and they would not stand their 
trial if more, and specially more important, cases than hitherto were 
to go to the Hague Tribunal. The difficulties of the matter are 
created by the fact that the ideas of the different nations concerning 
procedure are so different. Thus, the English-American notions of 
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what is evidence do not agree with the continental notions concern- 
ing the subject. Again, there is a deep and broad gap between the 
continental and the Englisb-American ideas concerning the relations 
between court and counsel, the mode of examining witnesses, and the 
like. It will therefore not be so easy for the science of international 
law to construct a mode of procedure which finds approval on the 
part of continental as well as of English-American jurists. But the 
attempt must be made, although progress will naturally be only 
gradual and slow. It is a fact, which must not be lost sight of, that 
before such a mode of procedure is found as satisfies all round 
arbitration itself will likewise make only slow progress. It is no use 
having a court and stipulating arbitration for a number of cases, if 
the parties concerned have no confidence in the procedure before 
the court. What we want is not only that parties submit to arbitra- 
tion, but that they have confidence in it — that they are convinced 
of the arbitrators' skill and ability to settle the dispute in an ade- 
quate manner. To realize this aim, we not only require learned, just, 
independent, and capable arbitrators, but also a mode of procedure 
for arbitration cases which in the eyes of the parties guarantees a 
just trial and an adequate consideration of their claims. 

VIII. POPULARIZATION OE INTERNATIONAL LAW 

There is a last task of the science of international law which must 
be mentioned, namely, popularization of international law. The im- 
potence and powerlessness of international law on many occasions 
of the past was to a great extent due to the fact that the rules of this 
law were not known by the leading politicians as well as by the 
" man in the street." That the great majority of the lawyers of all 
countries knows little or nothing of international law is a point 
which I will not here discuss at length. This fault can easily be 
remedied and made good, if international law is made a part of the 
study of the law students and an obligatory subject of their final 
examination. If I speak of the task of popularizing the rules of 
international law, I have in my eye the body of the educated classes 
who are not lawyers. The science of international law must try to 
make the rudiments of this law known not only to politicians, 
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journalists, and historians; these rudiments ought also to be taught 
in all the secondary schools, and the teachers of history are the 
proper persons who could best undertake to teach this fascinating 
subject there. Politicians are in most cases not lawyers, and in our 
democratic times they are recruited from all classes of society. In 
important international conflicts the decision in many cases ulti- 
mately rests not with the leading men, but with public opinion and 
the " man in the street." Public opinion with regard to inter- 
national questions is at present at the mercy of the press and the 
agitator, and it is common knowledge that the jingo and the chau- 
vinist frequently make use of misguided public opinion for their 
own ends. If the public knew something about the merits of the 
case concerned they would frequently look upon the matter more 
coolly and in a more impartial way, and it would be easier for the 
governments to consent to arbitration. 

Of course, this task of popularization is not an easy one, but 1 
believe that it can be fulfilled. The question is not to make every- 
body an international lawyer, but to make the fundamental princi- 
ples and rules of international law so well known that everybody has 
access to them and can acquire a knowledge of them. If it is possible 
to teach in schools such complicated subjects as physics, chemistry, 
and mathematics, why should it not be possible to teach the princi- 
ples of international law, for which a course of a dozen lessons would 
suffice ? As matters stand at present, there are neither proper teach- 
ers nor proper books at hand, but I have no doubt that here as else- 
where the demand would create the supply. As I have said before, 
the teachers of history are the proper persons to teach international 
law in schools, and there is many an international lawyer of repute 
who would not consider it beneath his dignity to write an elementary 
handbook for schools, if only the schools were ready to embody 
international law in their curriculum. 

IX. NECESSARY COOPERATION OF MANY WORKERS 

I have tried to define the different tasks of the science of inter- 
national law. It is obvious that they are beyond the power of a 
single individual. Cooperation of many is here wanted as in other 
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fields. A man may be an excellent historical researcher, but no good 
as a popularizer. Another may possess that legal mind which pre- 
destines him for the analysis of intricate rules, but he may be im- 
possible as an historical researcher. A third may be possessed of 
that political gift which enables him to make proposals for the 
improvement of the existing rules and to draft rules which, when 
generally accepted, would extend the scope of international law and 
bring such matters as are as yet outside the province of law and 
an object, of mere political consideration within the province of law. 
But in spite of the fact that the body of the tasks is beyond the 
power of a single individual, now and then a single individual must 
endeavor to focus the results of his own and other people's labor in a 
treatise. The treatises which we possess — the present writer is 
allowed to say so, for he includes himself in the blame — are al- 
together poor in spite of the many merits they may have. Yet they 
can not be better than they are, for want of sufficient monographs. 
It is quite true that, if the author of a treatise is not a mere compiler, 
he does not entirely depend upon monographs, for he can embody 
the results of his own researches in his treatise. And where he does 
depend upon the monographs of others, he can throw new light on 
the problems and the results of the work of others by introducing 
his own views. But although he may be a genius in his way, he can 
not possibly pursue every question into its most remote corners; he 
must everywhere more or less build up his system of thought upon 
the fundaments laid by many other collaborators. And it is there- 
fore that no one treatise alone can really embrace all the knowledge 
that is necessary for an international jurist. He who wants to 
acquire that knowledge will always be obliged to study several trea- 
tises written by authors belonging to different nationalities. 

The want of monographs is altogether a want of men who can 
devote their time to research. When the study of international 
law once offers a career to candidates, matters will be different. At 
present there are only a few chairs in the universities and law 
schools whose occupants can entirely devote their labor and research 
to international law; special chairs of international law exist only 
in a minority of universities. When once every university and law 
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school possesses at least one well-endowed chair of international 
law, and when the teaching and the study of this law has become 
an obligatory subject of the curriculum of all law schools, there 
will be a career open for those students who are inclined to devote 
their lives to research in the field of international law. We can 
then encourage our students to sit down and produce monographs, 
because these researches will not ultimately prevent their authors 
from gaining their livelihood, but will give them a chance of enter- 
ing upon a settled career of life. 

X. THE DIFFERENT SCHOOLS OF THOUGHT 

Having discussed the tasks of the science of international law, 
we can now turn our attention to its method. Now, whereas agree- 
ment with regard to the tasks is easily realized, there is no generally 
recognized method of the science of international law. The three 
schools of the Grotians, the Naturalists, and the Positivists are still 
in the field, and their methods are naturally different. The G-rotians 
keep up the distinction of Grotius between the natural and the 
positive international law, the former comprising such rules of 
international law as are supposed to be based on the law of nature, 
the latter embracing such rules as are based on international custom 
and treaties. The Naturalists maintain that no positive law is pos- 
sible for the regulation of the intercourse of the sovereign states, 
and that therefore all so-called international law is not real law, but 
only a part of the so-called law of nature. The Positivists recognize 
only a positive international law based on custom and treaties, and 
deny the very existence as well of a law of nature as of a natural 
international law. But besides these three schools there are to be 
mentioned the followers of Austin in England, who define interna- 
tional law as a part of the so-called positive morality; it is said to be 
" morality " because there can not be a law between sovereign states, 
yet it is " positive " morality because general opinion considers it 
binding. 

All these schools are to-day represented by prominent men whose 
works have contributed to the progressive development of interna- 
tional law itself as well as of its science. To many it would there- 
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fore seem ridiculous to take part in the fray and to join one group 
and fight the others. As many roads lead to Rome, so many 
methods lead to good results. As long as a scholar joins at all the 
ranks of those who till the fields of the science of international law. 
why should he not be welcome, to whatever school he belongs ? Let 
us judge him, so they say, not according to his method, but according 
to the fruits of his labor. Now, I quite agree that every worker is 
welcome, to whatever school he may belong, but it is nevertheless 
necessary to inquire into the question, Which method is the right 
one ? For the right method secures the best results, and it is these 
we are aiming at. It is on account of the disagreement as regards 
the right method that we disagree so much as regards certain rules 
of international law. Scores of controversies in our science are 
merely due to the difference of method applied by the authors con- 
cerned. And how could it be otherwise ? Do we not start from 
different standpoints ? Do we not apply different standards of 
judgment ? What greater contrast can there be than between him 
who preaches that no real law is possible between sovereign states, 
and him who asserts that there is such a law created by custom or 
set by conventions? How can two men come to the same results, 
if the one abstracts the rules of international law from the actual 
practice of the states, and the other from what he considers to be 
reasonable, just, and adequate ? How can international law develop 
progressively if one man lays bare the gaps of the existing law and 
asks for their filling in through an agreement of the powers, whereas 
according to the opinion of the other man there are no such gaps, 
because the law of nature provides a complete system of rules of 
international law ? How is it possible to offer a body of firm, dis- 
tinct, and clear-cut rules of law, if rules of morality and of religion, 
if political aspirations and chimerical schemes for a better future, 
are constantly mixed up with what is really law ? 

XI. THE LAW OF NATURE 

It is for this reason that the decision as to the right method 
depends upon two preliminary questions: First, the question of 
the existence of a natural law a part of which a natural international 
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law could be; and, secondly, the question whether there can be a 
law at all between sovereign states, and therefore whether inter- 
national law is or is not real law. I propose at present to deal 
only with the first question, and I will at once emphasize that accord- 
ing to my opinion we are now-a-days no longer justified in teaching 
a law of nature and a " natural " law of nations. But do we thereby 
not shake the very fundament of international law as laid by 
Grotuis ? How can we teach, what we all do, that Grotius became 
immortal by founding international law and the science of inter- 
national law, if we deny the existence of the rock upon which 
Grotius thought to have built up his system ? Is it not a well-known 
fact that Grotius founded the law of nature for the mere purpose 
of having an eternal and unshakable basis for the foundation of the 
law of nations % 

My answer is that Grotius was not an infallible Pope. He was a 
child of his time and therefore a product of his age. Although he 
is rightly called the father of the law of nature as well as of the law 
of nations, he has created neither the one nor the other. Long before 
Grotius, the opinion was generally prevalent that above the positive 
law which had grown up by custom or by legislation there was in 
existence another law which had its roots in human reason and was 
therefore called the " law of nature." And likewise long before 
Grotius it was quite usual to deduce from the law of nature certain 
rules for the intercourse of the sovereign states. Grotius is never- 
theless rightly considered the father and founder of both the law of 
nature and the law of nations, because he focussed the results of the 
works of his forerunners in his own work in such a masterly way 
and with such a felicitous hand that his system of the law of nature 
and nations pushed the work of his forerunners in the background 
— absolutely overshadowed it — and became the starting point for all 
the future works in the same field. Thus, in spite of his immortal 
merits, Grotius was only a child of his time and a product of his 
age. All of us, if we had lived in his time, would certainly have 
been adherents of the law of nature. At that time and age, the law 
of nature was a necessity. It was not a product of the fertile brain 
of one single individual, consciously thought out for the purpose of 
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creating something hitherto not existing. Nothing of the kind! 
It was an epoch in the evolution of human reason, and it supplied 
one of the necessary crutches with whose help mankind walked out 
of the institutions of the Middle Ages into those of modern times. 
Three powers and systems of thought have broken the fetters in 
which the Middle Ages had kept Western mankind : the philosophy 
of pure experience, the Reformation, and the law of nature. The 
philosophy of experience brought freedom from scholasticism. The 
Eeformation endeavored to lead mankind back to the original teach- 
ings of Christ. The law of nature brought social and constitutional 
liberty, called into existence the modern constitutional law, and laid 
the foundation of the law of nations. 

But the law of nature has played its part. We know now-a-days 
that it is impossible to find a law which has its roots in human 
reason only and is above legislation and customary law. The innu- 
merable systems of the professors of the law of nature neither agree 
in scope, nor in contents, nor in definitions, nor in the very number 
and contents of the rules which they profess to draw from reason. 
Nobody denies the right of an author to criticize the existing legal 
rules, to condemn the prevailing social conditions, and to construct 
a body of rules which, when accepted, would constitute an improve- 
ment. But such rules, although ever so much supported by reason, 
justice, and equity, would not be rules of law before they were 
either by custom or by legislation adopted for the future conduct 
of those concerned. Enormous as the importance and the function 
of the theory of law of nature has been for the past, it is for our 
times not only without any value whatever, but directly detrimental. 
It weakens the eyes of those who profess it. It prevents the proper 
criticism of the existing positive law. It constantly mixes up the 
past, the present, and the future. It offers a breach through which 
the deniers of the law of nations can easily come in and attack the 
very existence of an international law. And therefore it is that 
the place of the theory of the law of nature is no longer in our text- 
books, law schools, and universities, but in the museums where the 
scientific tools are preserved with which former generations did 
their best to lay the foundation of our present scientific knowledge. 
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I know quite well that this emphatic denial of the law of nature 
exposes me to attacks. Most French and other Romanic and also 
some British and American jurists will stigmatize my standpoint 
as " unscientific," for they consider it inferior work to collect the 
" crude " real rules of international law without regard to the 
" higher " rules of the law of nature. And many in whom the mere 
sound of the term " positive " creates a shudder will, as " idealists," 
oppose my standpoint of " positivism." Now, to the argument that 
my standpoint is not scientific, I simply answer that the mere term 
" science " implies knowledge, and that it is a demand of science to 
stick to the facts, and not to hunt phantasms. And the law of 
nature is nothing else than a phantasm ! It requires much more 
scientific skill to expose the real existing rules of international law, 
to lay bare their history and real meaning, and to criticize them in 
the light of reason, justice, and the requirements of the age, than 
to teach the rules of a law of nature in the clouds. On the other 
hand, to the " idealists " I have to answer that I am myself an 
idealist, if by that term is characterized a man who rejects the 
materialistic explanation of the world and believes in the eternal 
progress of mankind towards the good, but that my standpoint as 
regards the method of the science of international law has nothing 
to do with idealism or positivism in the philosophic meaning of those 
terms. 

XII. THE DENIERS OF INTERNATIONAL LAW 

Quite as detrimental as the theory of the law of nature is the 
theory of all those who deny to international law the character of 
real law. I have elsewhere endeavored to develop the essential 
characteristics of law and to show that international law bears all 
these essential characteristics. The mistake which is constantly 
made by the so-called deniers of international law is essentially 
one of method. They start with a wrongly conceived definition of 
law, and they must consequently deny the character of law to all 
such bodies of rules for human conduct as can not be fitted into that 
definition. From Hobbes down to Blackstone and Austin it is 
always the same wrong starting point — municipal law. They 
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draw their definition of law in general from that of municipal law 
and define it as the body of rules imposed by a sovereign upon his 
subjects. Yet even this definition of municipal law is wrong. It 
contains a part but not the whole of the truth. It explains neither 
the existence of customary law, nor the fact that the sovereign has 
the legal power of imposing legal rules of conduct upon his subjects. 
But apart from this, I do not deny that there is an essential differ- 
ence between municipal and international law. I do not maintain 
that international law is a law of the same power and strength as 
municipal law. I do not maintain that international law can undo 
municipal law. What I maintain is that municipal law, consti- 
tutional law, ecclesiastical law, and international law are all branches 
of the same tree of law in general as a body of rules for the conduct 
of the members of a community, which rules shall by common con- 
sent of the community be eventually enforced by external power, in 
contradistinction to rules of morality which by common consent of 
a community concerned are to be enforced by conscience only. 
Those who do not recognize international law as law because it does 
not fit their definition are like that renowned German professor of 
philosophy whose theories were fine but did not fit the facts, and 
who, when confronted with this, answered : " So much the worse 
for the facts ! " 

The question is not whether municipal courts consider inter- 
national law binding upon themselves. Their attitude depends upon 
the fact whether the municipal law of their individual state con- 
siders international law as a body or in some parts the law of the 
land, or, in other words, whether the municipal law of their indi- 
vidual state has incorporated international law in the law of the 
land, as the United States of America has done. The question is 
rather whether the governments of the states which as a body make 
the family of nations consider international law binding upon them- 
selves in their intercourse with one another. Now, nobody can 
deny that the governments do this, although they may on an occasion 
deny that a certain rule is a rule of international law, or may in a 
special case declare that they act by right in not carrying out a 
recognized rule of international law. Of course, we have as yet 
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no decision of courts which are binding precedents. The cases 
which we possess as yet are either arbitration cases which are hardly 
connected with one another, or mostly prize court cases which are 
municipal cases and which, whatever their force as precedents may 
be for courts of the same country concerned, are not binding upon 
courts of other countries. But this condition of affairs will soon 
undergo a change. An international prize court has been estab- 
lished by the Second Hague Peace Conference, and a really perma- 
nent arbitration court will, I believe, be established by the Third 
Hague Peace Conference expected to meet in 1915. These really 
international courts will in time produce precedents which will 
possess the same degree of binding force for international law as 
precedents of municipal courts possess for municipal law. 

It has been said that the question whether international law is 
real law or not, is merely a question of terminology and not worth 
fighting about, especially with regard to the followers of Austin, 
who consider international law " positive morality," and who do 
not deny its binding character. I would readily agree to this, if 
all the Austinians consented to consider this " positive morality " 
for all practical purposes as law, although they do not do it in 
theory, and if they consented to apply the rules of jurisprudence 
to the interpretation of the rules of international law. But that 
is just what they, or at least some of them, refuse to do. They 
rather consider international law more a body of mere principles 
than a body of legal rules, and they are far from consenting to these 
principles being applied and interpreted like other legal rules. 
They want to reserve to the individual governments a greater liberty 
of action with regard to the rules of international law than these 
governments would have if international law is considered real 
law, pure and simple. There is no doubt that these followers of 
Austin attribute to international law a lesser degree of binding force. 
And it is therefore that the question whether international law is 
or is not law, is ultimately not only a question of terminology but 
one of great and material importance. The argument that a 
sovereign can not be bound in the same way as a subject does not 
hit the point, for everybody agrees that international law is not a 
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law above but only between the states. A rule of international law 
can not, without their special consent, be imposed upon the states, 
as a rule of municipal law can be imposed upon the subjects of a 
state without their special consent. But if they once consent to 
submit themselves to a rule of international law, states are bound 
by such rule to the same extent and degree as subjects are bound by 
rules of the municipal law of their state. 

XIII. IN WHAT THE POSITIVE METHOD CONSISTS 

If we exclude the law of nature and what is called " natural " 
international law altogether, and if we consider international law 
real law, the method to be applied by the science of international 
law can be no other than the positive method. In what this method 
consists and what it demands, I shall now have to demonstrate. 

To put the matter in a nutshell, I can say: The positive method 
is that applied by the science of law in general, and it demands that 
whatever the aims and ends of a worker and researcher may be, 
he must start from the existing recognized rules of international 
law as they are to be found in the customary practice of the states 
or in law-making conventions. Authors of treatises on the munici- 
pal law of contract, tort, and real property now-a-days no longer 
start from the rules of a law of nature concerning these matters, 
but expose at once the customary or statutory rules concerning 
them. Why should the authors of treatises on the law of war, of 
neutrality, and of other parts of international law start from a law 
of nature, and not at once expose the customary and conventional 
rules concerning these subjects ? 

The fact that Grotius and many of his followers did start from 
the law of nature can not be authoritative for the method to be 
applied now-a-days when there are enough customary and conven- 
tional rules in existence for the construction of a fairly complete 
system of international law, and when we know that any rule of the 
so-called law of nature lacks all legal force and authority. 

ISTow, how are the existing recognized rules of international law 
to be ascertained ? 
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In so far as conventional rules are concerned, it is to a certain 
extent easy to find them. They are written rules. Their scope, 
their meaning, and their extent can in many cases be grasped at a 
first glance. If we only possess accurate copies of the authentic 
documents in which these rules are embodied, and if we are able to 
master the language in which these documents are drawn up, we 
often get at their meaning without great difficulty. But frequently 
they nevertheless present doubt and uncertainty enough, and then 
they require interpretation, a matter which I shall discuss later on 
(see below XVIII, pp. 349-353). However this may be, written 
rules never offer such great difficulties to the science of international 
law as rules based on custom. It is because international law is 
still to the greater extent based on custom that the text-books differ 
so much with regard to the rules they lay down as rules of inter- 
national law. Many of these book rules are mere fancies, the out- 
come either of what the respective authors consider the law of 
nature, or of patriotic prejudice, or of misunderstood authority, 
and the like. If the method of the science of international law is 
to be positive, no rule must be formulated which can not be proved 
to be the outcome of international custom or of a law-making treaty. 
However great the authority of a writer may be who asserts the 
existence of a rule, and be it Grotius himself, the science of inter- 
national law has no right to lay down the rule concerned as really 
existent and universally or generally recognized unless it can be 
ascertained that the members of the family of nations have cus- 
tomarily or by a law-making treaty accepted the rule. And the 
greatest caution is necessary in weighing the practice of the states 
for the purpose of ascertaining whether there is a certain custom 
or not. For it is possible that there is a usage only, but no custom. 
Of course the line between a mere usage and a ripe custom is fre- 
quently difficult to draw, for usages have a tendency to ripen into 
customs. And it is with regard to this matter that an ingenious 
text-book writer can do good work. If he has a sharp eye, if he 
understands how to feel the pulse of his age, if he possesses the 
necessary historical insight, he will be able to see that many a usage 
has ripened into a custom between his own time and that of his 
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predecessors. But the greatest care must be applied to avoid the 
teaching of rules which either do not exist at all or not to the extent 
asserted by book writers. It is not the task of a writer to fill in the 
gaps in the existing rules of international law unless a conclusion 
per analogiam suggests itself with such force that its acceptance is 
obvious and absolutely necessary. Of course, the gaps must be 
brought into view, and the writer may offer an opinion de lege 
ferenda how to fill them in ; yet there must always be clearness and 
distinctness between the writer's opinions de lege ferenda and really 
recognized rules of law. It is no use drawing up definitions and 
principles which do not agree with the facts as evidenced by the 
practice of the states. Wherever these facts are not clear, are 
uncertain, are not numerous enough to enable the researcher to see 
the full extent of a certain practice, definitions must be drawn up 
in a more or less ambiguous way, if they are at all necessary. It 
is a thousand times better to leave a question open than to answer 
it incorrectly. The science of international law can neither step 
into the place of legislation and of codification, nor into the place 
of custom. It is a fact that as regards many questions the practice 
of the states differs so much that either no unanimity whatever can 
be stated to exist, or only with regard to some points. Thus, for 
instance, anyone who undertakes to write about the law of blockade 
or contraband can only state that certain rules are universally recog- 
nized, but that as regards many questions there is a hopeless differ- 
ence between the practice of the different groups of states. It- 
shows bad manners, if not gross ignorance or bad faith, if many 
authors simply declare the practice of their own state as the one 
corresponding to the rules of international law, denouncing the 
other party or parties as delinquents. Thus, the abuse to which 
during the Russo-Japanese war the Russians were submitted on the 
part of several English and American writers for having sunk 
such neutral merchantmen carrying contraband as they were unable 
to bring into a port of a. prize court was absolutely out of place. 
For although I believe that the English practice to release such 
vessels is a good practice, which ought to become universally recog- 
nized, there is no doubt that it is as yet not recognized, and that the 
practice of several states is the contrary. 
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Of course, an author who carefully sticks to the facts and leaves 
all those questions open concerning which no general or universal 
practice can be stated to exist will frequently be abused and blamed. 
The reader wants certainty and authority, and if he finds no certain 
opinion but a statement of divergent opinions he feels betrayed and 
helpless. But his good sense ought to tell him that his interests 
are better served by the author's honesty in stating that there is no 
settled practice; for by acting in this way the author makes it obvious 
that international law really has no generally recognized rules con- 
cerning the matter, and that it is open to a party to act independ- 
ently and to select that solution of the problem concerned which is 
the best according to the party's own judgment. 

XIV. APPRECIATION OF MUNICIPAL CASE-LAW 

The divergence noted in the practice of the different states with 
regard to many points leads me to a very important question of 
method, namely, the position to be taken up by the science of inter- 
national law towards cases decided by municipal courts. At a first 
glance there would seem for a positive method of our science no 
better way to gain unassailable results than by following as closely 
as possible such case-law. And most of the English and American 
international jurists think and act accordingly, and they are there- 
fore possessed of an unappeasable case-hunger. Whenever a ques- 
tion turns up, they ask for a case to be thereby guided. This case- 
hunger is the consequence of two facts. The English common law 
consists entirely of case-law and has grown up from precedent to 
precedent, and our lawyers are therefore accustomed to seek a prece- 
dent for every new case that arises. On the other hand, customary 
law and judge-made law are in England and America frequently 
identified, and our jurists are therefore disinclined to diagnose the 
existence of a customary rule of law unless the courts have recog- 
nized such a rule in decided cases. 

Now, I do not deny the great importance of case-law in general 
and of such municipal cases in particular as touch upon questions 
of international law. But the science of international law must be 
careful in the appreciation of such municipal case-law. 
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We have, first, not to lose sight of the fact that municipal courts 
can not through their decisions directly call a rule of international 
law into existence. It is in a sense quite correct to speak of judge- 
made law within the province of municipal law, for here judges 
are in a sense and to a certain extent makers of the law. Do 
they not fill in gaps of the law with new law which they find per 
analogiam? Do they not to a certain degree alter the existing law 
by interpreting it equitably, reasonably, and adequately ? Do they 
not, many a time, with the help of interpretation develop a body 
and a system of rules out of one single principle of the law? Do 
they not frequently shape a rule of law to fit it to the requirements 
of an individual case ? The municipal law shows everywhere on 
its body the finger-prints of the judges and other traces of their 
handiwork. But in spite of all this, I should not call a judge a 
real law-maker in the sense of a law-giver. A real law-maker is a 
power, like parliament, which can arbitrarily make and unmake law 
to any extent, according to its mere discretion, in perfect inde- 
pendence of any other authority in the land, and not in any way 
limited. Our judges, however, in shaping and making the law can 
never act arbitrarily like a real law-maker, can never make and 
unmake law according to their mere discretion. They are always 
bound by considerations which are far from arbitrariness, and they 
can shape and make the law to a certain limited extent only and 
in a certain limited degree only. As far as they do shape and make 
the law they do it with the express consent of the real law-maker 
in the land; they are tools in the hands of custom and legislation. 
They are law-shapers, law-developers, law-finders, and law-excavators, 
but not real law-makers and law-givers. But however this may be 
with regard to the municipal law of the different states, as far as 
international law is concerned municipal courts can not make any 
law or shape the existing law. Cases decided by them do indeed 
become precedents for the judges of the country concerned, but 
they are not international precedents — are not per se binding upon 
municipal courts of other countries. This is a rule without an 
exception, and the decisions of prize courts are not excluded from 
the rule. Even if it were true, what is commonly maintained in 
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England in consequence of a dictum of Lord Stowell, that the law 
applied by prize courts is international law, the decision of these 
courts, which are of course municipal courts, could per se never 
have the force of precedents outside their own country. I do not 
deny — having in my mind Lord Stowell's wonderful judgments — 
that the intrinsic value of many such decisions and the convincing 
arguments which accompany them had their bearing upon courts 
of other countries and thereby in fact made these cases precedents 
which are followed by the courts of all or many other countries, 
but in law and per se they are and remain precedents for the judges 
of their own country only. I do likewise not deny that the intrinsic 
value of such decisions may be the cause of the rising of general 
or universal customs within the family of nations which create 
rules of international law based upon and abstracted from such 
decisions, but the decisions can not by themselves and without the 
aid of custom or law-making treaties call those rules of international 
law into existence. 

We have, secondly, not to lose sight of the fact that municipal 
courts can not through their decisions take the life out of a. recog- 
nized rule of international law. The fact that municipal courts 
declare that a certain rule of international law can not be enforced 
by them, or does not exist at all, may be a precedent for the judges 
of the same country, but the rule itself remains thereby unshaken, 
provided it is a recognized rule at all. Thus, after the South 
African war, English courts declared that a rule of international 
law concerning the succession of the conqueror into the debts of the 
conquered state did not exist and could not be enforced in English 
courts. But these decisions could not take the life out of the rule 
concerned, if it did exist at all. If it can be proved that during 
the nineteenth century up to the South African war conquerors felt 
in duty bound to pay the public debts of the conquered, that public 
opinion of the world at large approved of and expected this attitude, 
that all authoritative writers considered this attitude necessary, 
the question only is, whether succession into these debts is based 
on a mere usage or on a custom, and whether such custom is uni- 
versal or only general. It is not within the competence of munici- 
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pal courts to decide these questions; it is rather a matter between 
the governments of the states which are members of the family 
of nations, and could ultimately only be decided by a court of 
arbitration. And however this may be, the individual creditor of 
the conquered state has no direct claim upon the conqueror; it is 
the home state of such creditor which by the right of protection 
over his subjects which is due to him can claim from the conqueror 
payment of the conquered state's debt. Municipal courts, although 
they might recognize the existence of the rule of international law 
concerned, may at the same time have to declare that they could not 
enforce a claim of a private individual based upon such rule, on 
account of the fact that they are only competent to deal with claims 
based upon municipal law. 

After these reservations, I can define the standpoint from which 
the science of international law can make use of municipal case- 
law bearing upon questions of international law. I have already 
said that such case-law is of the greatest importance, for it brings 
into view the practice of the courts of the individual states. If this 
practice is everywhere the same, it may be taken for granted that 
a universally recognized rule of international law is at its back- 
ground. If, on the other hand, this practice differs, it may be 
taken for granted that no universally recognized rule exists with 
regard to the question concerned. If, thirdly, this practice differs 
to such an extent only that a few courts refuse the recognition of 
a rule, whereas many recognize it, it may be taken for granted 
that there is a generally, although not universally, recognized rule 
in existence with regard to the question concerned. Again, if this 
practice differs so much that it must be taken for granted that no 
generally or universally recognized rule is in existence, the science 
of international law can examine the different decisions ; can point 
out the relative value of the different groups; can single one out 
as the most adequate, reasonable, and just; can thereby foster the 
growth of future unanimity. It must, however, be specially empha- 
sized that for the existence of a rule, and in especial for the recog- 
nition of a growing rule, of international law it is ultimately not 
the attitude of municipal courts, but that of the states themselves 
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and their governments, which is decisive. It is quite possible that 
a state refuses to recognize the existence of a certain rule of inter- 
national law, although a court of the land has declared that such 
rule does exist. And it is likewise possible that a court of the 
land refuses to acknowledge the existence of a certain rule which 
the government of the land concerned does recognize either now or 
hereafter. International law is a law between states, which con- 
cerns states only and exclusively ; it can not per se concern munici- 
pal courts, but only when it has partly or totally been incorpo- 
rated into the law of the land. The attitude of municipal courts 
can not therefore directly concern international law, although it 
is, as I have shown, of the greatest importance for the science of 
international law. 

However this may be, two particularly grave sins of method are 
frequently committed by writers in the treatment of decisions of 
municipal courts. 

The first is that they fall on their knees and worship the decisions 
of the courts of their own country, while they abuse the differing 
decisions of foreign courts. Look, for instance, at the position 
taken up by such an excellent international jurist as the late Mr. 
Hall with regard to the question of continuous voyage. Whereas 
he defends the English decisions concerning this matter, he abuses 
the American decisions during the civil war which extend the doc- 
trine of continuous voyage to what I call circuitous and indirect 
carriage of contraband. If, on the other hand, we take a look round 
on the Continent we find many text-book writers who abuse both the 
English and the American decisions concerned ! Or, to give another 
example, take the English and American decisions concerning enemy 
character. English and American writers quote them as repre- 
senting universally recognized rules of international law, but the 
fact is that the French, the Italians, the Germans, defend opinions 
which are contrary to many of these decisions ! The science of 
international law must here, as on other occasions, aim at impar- 
tiality. A writer is, of course, called upon to draw attention to 
the cases bearing upon international law which have arisen in the 
courts of his own land. But he must exercise criticism on these 
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decisions as well as on foreign decisions. He must never abuse the 
latter. He ought always to bring into view the different stand- 
points. He ought always to be aware of it and make it quite clear 
to his readers when the practice of the courts of his own country 
differs from the practice of foreign courts. 

The other grave sin of method frequently committed by writers 
making use of case-law is to bring case after case, with all details, 
without defining the principles which are the basis of the decisions 
given in the cases concerned. If this wrong method is applied, the 
writers as well as their readers can not see the wood for the trees! 
The right method is to abstract the principles from the decisions, 
and then to quote the decisions themselves as examples of the appli- 
cation of the principles. Of course, this is very delicate work and 
not to everybody's taste. It is much easier to pile case upon case 
and to leave it to the reader to draw the conclusions from these 
decisions than to find out the broad principles which are brought 
to light in these decisions, and to select only a certain number of 
typical cases as leading examples. But the science of international 
law can not forego this work, however difficult and painstaking it 
may be. Let it be said with emphasis that the collecting of cases 
without sifting them and without abstracting the rules they are 
supposed to bring into view is without any value for the science of 
international law, unless it is done only for the purpose of collecting 
material. 

XV. APPRECIATION OF ARBITRATION CASES 

From municipal cases I must turn the attention of the reader to 
arbitration cases. In appreciating the decisions of arbitration courts, 
writers likewise show frequently a wrong method. They take it for 
granted that such decisions have the force of precedents, and that 
the principles which are brought into view through such decisions 
must henceforth be recognized as settled principles of international 
law. Take, for example, the appreciation of the verdict in the Ala- 
bama Case. American and some English writers maintain that 
according to the verdict of the Geneva Court of Arbitration the 
three rules of Washington are settled rules of international law. 
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But nothing of the kind is really the case. Although England and 
America agreed, by the Treaty of Washington, to observe these rules 
between themselves, to bring them to the knowledge of other mari- 
time powers, and to invite the latter to accede to these rules, no such 
communication and invitation, and therefore no accession on the part 
of third powers, has taken place. England and America could not 
communicate the three rules to other powers, because the arbitra- 
tion court put a construction upon the term due diligence and 
asserted other opinions which are contested and which England 
could not accept. It is therefore not admissible to assert that these 
three rules of Washington are settled rules of international law, 
although it may safely be stated that these three rules became the 
starting point of the movement for the recognition of the rule that 
neutrals must prevent their subjects from building and fitting out 
to the order of belligerents vessels intended for warlike purposes. 

Another example is the decision of Louis Napoleon as arbitrator 
in the case of the " General Armstrong." Judgment was given in 
favor of Portugal, because the General Armstrong chose to defend 
herself against the attack on the part of the English aggressors 
instead of demanding protection from the neutral Portuguese au- 
thorities. Several text-book writers assert that in consequence of 
this decision it is a settled rule of international law that a neutral 
is freed from responsibility for a violation of neutrality through a 
belligerent attacking enemy forces on neutral territory, in case the 
attacked forces, instead of trusting for protection or redress to the 
neutral, defend themselves against the attack. Now I do not mean 
to say that such or a similar rule will never be recognized; yet it 
is certainly not correct to maintain that it is already settled. For 
nothing of the kind is really the case. The only safe thing to say 
is that this decision has been given, and that the underlying principle 
might perhaps in course of time become a recognized rule of inter- 
national law, although I personally have my doubts about this. 

The position to be taken up by the science of international law 
towards decisions of courts of arbitration must at present be one of 
caution and reserve. Three groups of cases are to be distinguished. 
First, the parties may agree to bind down the arbitrators to the 
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application of a rule or rules upon which the parties have agreed. 
Secondly, the arbitrators may be directed to give their decision 
according to recognized rules of international law. Lastly, the 
arbitrators may be directed to settle the dispute anyhow, which 
means according to their best judgment, arbitrio boni viri. 

Now, it is obvious that decisions belonging to the first and the last 
group can certainly not establish and settle rules of international 
law, although their intrinsic value may be the starting point of a 
movement for the customary growth of a certain new rule. As 
regards decisions belonging to the second group, all depends on the 
rule applied by the arbitrators. If the rule is really one which is 
generally or universally recognized, the decision will furnish an 
example and proof of its validity. If the rule is not generally or 
universally recognized, but recognized by the practice of some states 
only and approved of by some authoritative writers only, the decision 
will help the rule to become generally or universally recognized. 
If the rule is one found per analogiam or out of considerations of 
equity, the decision may be the starting point of a movement for the 
recognition of the rule. But if the rule is based on error of judg- 
ment and ignorance, the decision is of no value whatever, and the 
science of international law has to put its finger into the wound and 
has clearly to point out that the rule applied by the arbitrators does 
not exist and will never become generally recognized. 

Of course, matters will soon undergo a change. The permanent 
International Prize Court agreed upon by the Second Hague Peace 
Conference, which is able to revise decisions in prize cases given by 
municipal prize courts, will in time establish a real international 
prize-case law. This court will of course follow its own prece- 
dents, the different states will submit to these precedents, and the 
science of international law will be able to abstract the rules and 
principles which are at the background of these precedents. That 
this court will adopt many decisions given in the past by English, 
American, French, and Italian prize courts, I have no doubt, for the 
bulk of them really represents common sense and justice, and is in 
conformity with generally recognized rules of international law. 
But, on the other hand, I have likewise no doubt that it will repro- 
bate some of these decisions. 
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As regards the decisions of the so-called Permanent Court of 
Arbitration established by the First Hague Peace Conference, mat- 
ters are different. This court is not in fact a permanent court, but 
simply a body of individuals from which the parties select a number 
who are constituted as the court for a special case. As by the rules 
concerning these courts it is not stipulated that every successive 
court is bound by the decisions of his predecessors, it can and will 
happen that such decisions of former courts as do not recommend 
themselves by their intrinsic value and the force of the accompany- 
ing arguments will not be followed by their successors. But there 
is no doubt that the Third Hague Peace Conference will establish 
a really permanent court of arbitration, and the latter will of course 
always follow its own former decisions as precedents. What I have 
said with regard to the permanent International Prize Court applies 
therefore likewise to this future permanent court of arbitration; 
it will establish real international case-law, and the time will come 
when the science of international law will be able to bring into 
view judge-made international law. 

XVI. APPRECIATION OF AUTHORITIES 

Having discussed the appreciation due to municipal case-law and 
to arbitration eases, we now must approach the question, What appre- 
ciation is due to authoritative writers on international law. Here 
I must at once emphasize that it is quite common to make improper 
use of so-called authorities and to overestimate the value and im- 
portance of the mass of the literature on international law. Our 
English and American books go far beyond what should be done by 
calling everyone an " authority " who has ever written a treatise or 
a monograph on international law. It is right and just and helpful 
that a writer should enumerate the works of those before himself 
who wrote on the matter concerned. Yet to head such a list of 
literature by the term " list of authorities " is entirely wrong and 
misleading, unless every author of a literary production must needs 
be considered an " authority." But nothing of the kind is actually 
the case; it will always be necessary to make a distinction between 
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writers at large and writers of authority. Now, who are the au- 
thoritative writers ? They are those whose works have gained great 
influence; have become guides of the practice of the states, and 
storehouses of the opinions, usages, and customs of their generation; 
are expounding the existing law with accuracy, care, and ability; 
and are throwing side-lights on its development and improvement. 
Such writers of authority are of much more importance for inter- 
national law than for municipal law, for in the absence of inter- 
national courts and of judge-made international law writers have, 
as pointed out before (see above, II, pp. 314-315), a much more in- 
fluential position. International law can stand just as little as 
municipal law the hair-splitting tyranny of the letter and the word 
of a legal rule. International law requires therefore, just as much 
as municipal law, reasonable and equitable interpretation. Inter- 
national law must likewise be adapted to the requirements of the 
circumstances and conditions of the age, and must likewise be shaped 
to fit the merits of the individual case. In the absence of inter- 
national judges, writers have to satisfy these requirements. The 
teachings of authoritative writers take, therefore, within the province 
of international law, to a certain extent the place which judge-made 
law has within the province of municipal law. Assertions of 
authoritative writers will therefore naturally carry great weight with 
regard to the question whether a certain rale of international law is 
or is not in existence, and what is its scope, its extent, and its proper 
meaning. Yet ultimately it is not the authoritative assertion of a 
writer which decides the question, but the fact that it can be proved 
that the rule is really recognized and followed in practice to the 
extent and with the scope and meaning as asserted by the writer 
concerned. For even great authorities make mistakes, are influenced 
by their political fancies, take usages for customs, take the future 
for the present, confound their own opinion with what is generally 
recognized. The unanimous assertion of even a great number of 
authorities can not really make a rule of international law, if this 
rule is not customarily recognized in practice. Take, for instance ; 
the rules asserted to exist by the majority of authoritative text-book 
writers with regard to the matter of intervention, and compare with 
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these assertions tlie actual practice of the states ! All these rules are 
mere book-rules, fancies of their authors, hut not recognized rules 
of international law. Now, I will not deny that many rules which 
are now customarily recognized can he traced back to the authority 
of a writer or writers. Grotius and Bynikersbock and other au- 
thorities have first asserted a number of rules which the practice of 
the states afterwards adopted. But it is not the authority of these 
great men, but the practice of the states concerned, which ripened 
into custom and made these rules rules of international law. And 
times have changed considerably. It is no longer to be expected 
that the assertions of authoritative writers will so easily as in former 
ages become the starting point of a practice which ripens into 
custom. Times are more critical than they used to be. A fairly 
complete system of rules of international law has grown up. States 
are now-a-days more inclined than formerly to settle certain matters 
by law-making treaties, instead of leaving them to the mercy of the 
writers and the slow growth of usage and custom. 

However this may be, wherever authoritative writers assert the 
existence of a customary rule, great, care is necessary in positively 
verifying its existence, contents, scope, and real meaning. That it 
must carefully be distinguished from a mere usage, I have stated 
before (see above, XIII, p. 334). But even if a real custom can be 
diagnosed, the question is still whether it is a universal or only a 
general custom. Text-book writers mostly overlook that there are 
scores of rules which are customarily recognized, although one or 
more individual states refuse to recognize them. The fact is that 
these rules are based upon a general custom only, whereas others are 
based on a universal custom and are therefore recognized by every 
member of the family of nations. Take, for instance, the rule that 
fishing boats belonging to enemy subjects can not be attacked and 
seized by a belligerent That this rule is based on a general custom, 
there is no doubt. But the custom is not universal. The fact that 
Great Britain has never recognized it prevented the rule from being 
universally recognized before the Second Hague Peace Conference. 
It suffices to cite this example to show what blunders are constantly 
being made by writers who do not see, or do not want to see, the 
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difference between general and universal international law, who con- 
found both, and who accuse on occasions a state of breaking a rule 
of international law which such state had in fact never recognized! 

Just as care is necessary in the diagnosis of a customary rule 
asserted to exist by writers, so great caution must be exercised in 
the diagnosis of a desuetudo which makes a former customary rule 
of international law vanish and disappear, and in the appreciation 
of conventional rules which take the life out of former customary 
rules. Many a rule is still stated to exist by some authoritative 
writers which really is obsolete. On the other hand, writers some- 
times teach that a rule has lost its validity, although it is still fully 
recognized. Take, for example, the rule that all states, whatever 
their size and degree of power, are equal before international law. 
Some writers maintain that this rule is no longer valid; that the 
political hegemony exercised by the great powers rests on a legal 
basis; that therefore states are not equal according to international 
law. Yet nothing of the kind is in fact the case. These writers 
simply confound political with legal equality. The rule of the legal 
equality of all full sovereign members of the family of nations will 
and must remain valid as long as the family of nations remains in 
existence, for this rule is one of the characteristics of the position 
of the states within the family of nations. The best proof that it is 
still recognized can be gained from the deliberations of the Second 
Hague Peace Conference where the votes of the politically most 
insignificant states had the same legal value as the votes of the great 
powers. 

But however great pains a writer may take in trying to verify 
assertions of authorities, he will frequently not succeed, because 
either the material at hand is not sufficient to settle the question, or 
the necessary historical research is wanting, or for other reasons. 
He ought then to let the authorities fight their own case ; he ought 
always to make it clear whether they are unanimous or disagree, 
what their arguments are, and the like. He will in particular have 
to investigate whether they make their assertion on the basis of the 
so-called law of nature, or on the basis of the observation of the 
actual practice of the states ; and he will thereby be able to ascertain 
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the real value of the assertion concerned. But however high his 
appreciation of all or of certain individual authorities may be, he 
must always bear the fact in his mind that authorities are not the 
law itself! 

XVII. APPRECIATION OF LAW-MAKING TREATIES 

Whereas the importance of authorities is mostly overvalued, many 
writers are wanting in right appreciation of law-making inter- 
national treaties. They refuse to law-making treaties recognition 
as a source of international law. They call treaty law " contract," 
and recognize as international law such rules only as are the out- 
come of custom. There is no greater sin of method than this! If 
this attitude were correct, then the Declaration of Paris, the Geneva 
conventions, the Hague convention concerning warfare on land, 
and other law-making treaties were not part of international law! 
Yet we see that these treaties not only create new rules, but take 
the life out of old customary rules, or extend them, restrict them, 
or partly alter their contents. Here, again, it is the neglect of the 
distinction between general and universal international law which 
is at the back of this detrimental attitude. It is true, a treaty can 
not make universal international law unless all members of the 
family of nations have become parties to it, and as long and in so 
far as this has not been realized the law which emanates from these 
treaties is only general or even only particular international law. 
Still, law it is and remains all the same while the treaties concerned 
remain valid. It is quite correct that in a sense every international 
treaty, be it ever so insignificant, is law-making. But it is under- 
stood that if we speak of law-making treaties we do not mean inter- 
national treaties in general, but treaties of a certain kind only. 
Treaties in general are certainly only " contract," but law-making 
treaties are something infinitely more than this; they are acts of the 
powers in council which resemble in a sense acts of parliament 
within the boundaries of a state. They are, so to say, international 
statutes passed by the powers in council for their future inter- 
national conduct. They are as binding upon the powers as cus- 
tomary international law is, and they gain more importance every 
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day. The Hague peace conferences are certain to become a regular 
institution by automatically taking place in future from time to 
time, without being specially summoned by one of the powers. They 
will gradually settle more matters of international law, and the 
time will come when they will deal with the codification of inter- 
national law at large. Customary international law will then be 
pushed into the background, although it will never entirely dis- 
appear. The future of international law belongs to conventional 
and not to customary law. But custom will always remain at the 
background of international law, just as it remains at the back- 
ground of statutory law within the individual states. For the power 
of the states in council to make international law through law- 
making treaties rests as much on custom as the power of a 
municipal parliament to pass statutes does. 

XVIII. INTERPRETATION 

The importance of law-making international treaties for the 
present and the future leads me to the discussion of another im- 
portant point of method : Interpretation. 

It is well known that hitherto no rules of international law are 
generally recognized concerning the interpretation of treaties in 
general. The rules of Roman law concerning interpretation as 
applied by Grotius and his followers are adequate rules on account 
of their common sense, but they are not recognized as rules of inter- 
national law. The difficulties arising out of this condition of affairs 
are at present insurmountable, unless every case of dispute goes to 
arbitration. Take, for instance, the as yet unsettled controversy 
between America and Great Britain concerning the interpretation 
of the term " due diligence " in the three rules of Washington. 
Or take, to give another example, the meaning of the terms " cabot- 
age " or " coasting trade " and of the " most-favored-nation " clause 
as applied in commercial treaties. Now, treaties in general are 
mostly treaties between two countries, but law-making treaties are 
agreements to which as a rule a great number, if not all the mem- 
bers of the family of nations, are parties. And the importance of 
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these law-making treaties for international law is much greater than 
that of treaties in general, for the former supply daily more rules 
for the conduct of the states in their international affairs. It may 
be maintained that the whole institution of law-making treaties is 
to a certain extent in danger unless the science of international law 
succeeds in working out rules of interpretation which by becoming 
universally recognized enable a universally recognized construction 
of the treaties concerned. As yet nothing of the kind is in existence. 
The gap makes itself all the more felt as nearly all law-making 
treaties, from the Declaration of Paris down to the last Hague con- 
ventions, are the product of hasty and hurried compromises. 
Whereas most of the drafts of municipal statutes undergo a long 
process of preparation before they are laid before parliament, and 
are duly considered and examined before they are passed as stat- 
utes, most of the law-making international treaties which we at 
present possess were agreed upon at conferences without having been 
duly prepared a long time beforehand. The views of the different 
states represented at the conferences were hurriedly and super- 
ficially compromised. Terms of wide and ambiguous meaning were 
made use of. Gaps were intentionally left open because they could 
not be filled in without endangering the whole treaty concerned. 
Reference is made to the rules of customary international law on 
certain matters, although such rules are either controverted or do 
not exist at all. To a certain degree future conferences will have to 
work on the same lines, although the drafts will perhaps be prepared 
with greater care. 

JSTow, how do the jurists of the different nations approach the diffi- 
culties of interpretation created by this hasty and hurried passing 
of law-making treaties ? They do it armed with the rules of inter- 
pretation worked out by their municipal jurisprudence; possessed 
of those traits of mind which are peculiar to their race ; imbued with 
their historical traditions and natural prejudices; applying their 
method of thought and feeling, which is different from that of other 
nations. Compare, for instance, the mental condition of an English 
jurist and that of a continental one who is called upon to interpret 
rules emanating from a law-making treaty. The continental jurist 
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has gone through a course of training which has accustomed him to 
apply abstract rules of abstract codes; he always thinks in the 
abstract way, and his method of interpretation is therefore likewise 
abstract; he believes in principles and starts from them. The 
English jurist, on the other hand, has gone through a training which 
always makes him think in the concrete way; he starts from cases 
and tries to find out in what points a new case resembles the old 
ones; he mistrusts principles, and only believes in the characteristic 
traits of individual cases. If I may say so, the continental jurist 
endeavors to make his cases fit the legal rules, whereas the English 
jurist tries to make the law fit the cases. Or take a German and a 
French jurist called upon to interpret a law-making treaty. The 
German jurist, applying that exactness of method he has been 
brought up in, will, so to say, count, measure, and weigh the words 
contained in the treaty concerned ; will think out the different inter- 
pretations which are possible; will select an interpretation which as 
far as possible agrees with the word, the letter, and the spirit of the 
treaty. The French jurist, on the other hand, will approach his 
task possessed of that esprit and full of that imaginative power with 
which his nation is gifted; he will try to find out the meaning of 
the rule in question by one glance ; and if he detects several possible 
meanings, he will select the one which appeals more to his imagina- 
tion, his sense of justice, and his predilection for the spirited and 
the ingenious. 

Is it to be wondered at that under these circumstances and con- 
ditions the interpretation of certain rules of law-making treaties 
frequently differs among the jurists of different nations ? 

Now, to a certain extent these differences are and will always be 
insurmountable. Yet they do not, or should not, preclude the science 
of international law from in time producing at least certain rules of 
interpretation which are able to find universal recognition. What 
kind of rules these will be is at present impossible to say, but there 
can be no doubt that those few rules of interpretation upon which 
the jurisprudence of all civilized nations unanimously agrees will 
be amongst them. 

However this may be, the science of international law must be 
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on its guard to prevent the introduction — openly or surrepti- 
tiously — of such legal conceptions for the purpose of interpretation 
as are not common to the jurisprudence of the whole world, but are 
only known to the jurisprudence of one or another country. It 
can not therefore, to give an example, be considered admissible, 
although German writers do it frequently, to introduce the German 
conception of Notstand, in so far as its meaning goes beyond the 
meaning of the universally accepted conception of self-preservation 
in necessary self-defense. I will not deny that a. legal conception 
belonging to the jurisprudence of an individual country might find 
its way into international jurisprudence. I should be sorry for the 
latter if it could not enrich itself with conceptions and ideas first 
arisen in the field of municipal jurisprudence. But before this can 
be done the conceptions and ideas concerned must be' generally under- 
stood, adopted, and recognized. Therefore, if a law-making treaty 
should make use of such a conception there is no doubt that it has 
at once and ipso facto become naturalized. Just as technical terms 
of a certain language — think of the German "Hinterland " and 
" Talweg " — may be generally applied in international treaties and 
thereby become adopted by international law, so may municipal legal 
conceptions. Thus the English conception of " lease " has been 
introduced into international law by international treaties. But it 
can not be admissible to make use of such conceptions for the inter- 
pretation of law-making treaties, before this adoption has actually 
taken place. 

Here, as elsewhere, much is to be expected from the International 
Prize Court agreed upon by the Second Hague Peace Conference 
and from the really permanent court of arbitration which a near 
future will establish. These courts will have to interpret some of 
the law-making treaties; they will have to work out rules of inter- 
pretation which will find general recognition. The fact that the 
members of these international courts will be recruited from dif- 
ferent nations possessing different systems of law, and that these 
members will have to work together and will have to agree upon the 
interpretation of the law in question, will make these courts better 
fit to solve the problem than the science of international law is. 
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For the scholars of each nation work at this science possessed of 
their own bent of mind, and it is therefore not so easy for them to 
agree upon rules of interpretation as it is for those who do not work 
theoretically, but have to decide the cases as they arise in practice. 

XIX. ERRORS OF JUDGMENT THROUGH POLITICAL AND OTHER BIAS 

I have a last sin of method to discuss, which is frequently com- 
mitted by workers in the field of the science of international law: 
Errors of judgment created by political, humanitarian, or other bias. 
Many a controversy which is ventilated at greater or shorter length 
owes its origin to such errors of judgment. If the positive is the 
right method of the science of international law, we must endeavor 
to get rid of bias of all kinds. Let me enumerate some examples to 
illustrate my proposition. 

Some French writers emphatically deny that subjugation is a 
mode of acquiring territory. Subjugation, they say, is a mere act 
of force which creates only a condition of fact and not of law; to 
turn this condition of fact into one of law, there is required the 
express or tacit consent of the inhabitants of the subjugated terri- 
tory. Now, I do not deny that this opinion shows humane feeling, 
and that perhaps the time will come when subjugation as a mode of 
acquisition of territory will disappear. But to teach that this opin- 
ion corresponds to the law as it stands at present is simply a gross 
error of judgment created by an humanitarian bias. 

Again, take the Monroe Doctrine. Whereas American writers 
assert that the two rules emanating therefrom are recognized rules 
of international law, European writers assert that these two rules 
contain violations of international law ! It would, however, seem 
that both assertions alike embody gross errors of judgment created 
by political bias. I would say to the American writers that, as they 
recognize the equality of all states before international law, there is 
no reason why there should be one law for the acquisition of terri- 
tory and for intervention on the American Continent, and another 
law for the same acts on the remaining parts of the globe. As far 
as international law is concerned, European states may acquire 
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territory and exercise intervention as much on the American Con- 
tinent as anywhere else. On the other hand, I would say to the 
European writers, that acquisition of territory and the exercise of 
intervention have, besides their legal quality, a political character. 
Vital interests may make it necessary and therefore admissible that 
other powers should intervene in the case of a contemplated acquisi- 
tion of territory or of a dispute between two other states. The Mon- 
roe Doctrine is an expression of the principle that the United States 
considers it essential that, in the interest of the balance of power 
and the welfare of the American Continent, European states should 
not acquire any more territory in America, and that she should 
intervene in all serious conflicts between a European and an Ameri- 
can power. The Monroe Doctrine is therefore not of a legal but of a 
political character; it is the guiding star of American politics, and 
there is nothing whatever in it which violates rules of international 
law. 

Or, to give a third example, take the definition of war. There are 
plenty of writers who consider and therefore define war as the legal 
remedy of self-help to obtain otherwise impossible satisfaction for a 
wrong sustained from another state. Thus, they make war a legal 
institution. But they forget that many wars have been and will be 
fought for mere political reasons, for which wars the same rules of 
international law as regards warfare apply as for wars fought in 
self-help. By nevertheless defining war as they do they simply com- 
mit a gross error of judgment created by a political bias. They want 
to restrict the making of war to cases of wrong for which a state could 
not otherwise obtain satisfaction, and they confound therefore war in 
general with such cases of war as they consider from their own stand- 
point justified. If we look at war as history presents it to us, we 
must find a definition which fits all wars, whether just or unjust. 
War is not an institution established by international law as a means 
of self-help, but a fact of life for the occurrence of which inter- 
national law provides a body of rules. And as a fact of life, war is 
not a legal remedy of self-help, but a contention between two states 
for the purpose of overpowering each other. I do not mean to say 
that the time will never come when there will be such wars only as 



THE SCIENCE OF INTERNATIONAL LAW 355 

are fought for the purpose of getting otherwise impossible satisfac- 
tion for a wrong sustained. But this time has certainly not yet 
arisen, and we must needs meanwhile define war in such a way as 
fits the facts of life. 

I could enumerate many more example of such errors of judg- 
ment, but those cited suffice to show the necessity for the science of 
international law to avoid them. Yet our science will not succeed 
in this point, unless all authors endeavor to write in a truly inter- 
national and independent spirit, and unless they make an effort to 
keep in the background their individual ideas concerning politics, 
morality, humanity, and justice. We must take the facts of life as 
they are and the rules of international law as we find them practiced 
in everyday life. Nothing prevents us from applying the sharp 
knife of criticism, from distinguishing between what is good and bad 
according to our individual ideas, and from proposing improvements. 
But we must not confound the facts of life as they are with what 
they ought to be, and we must not mix up the rules of international 
law which are really in force with those rules which we would wish 
to be in force. There is no better and quicker way to the realization 
of international ideals than to present the facts of international life 
and the rules of international law as they really are. For the knowl- 
edge of the realities enables the construction of realizable ideals, in 
contradistinction to hopeless dreams. 

XX. WOEKEBS TO BE IMBUED WITH IDEALISM 

This distinction between the realities of life and law on the one 
hand, and, on the other, the ideals of the individual writer, brings 
me to the last word I have to say: Our method must certainly be 
the positive method, but it can successfully be applied only by those 
workers who are imbued with the idealistic outlook on life and mat- 
ters. He who believes that the essential characteristic of law is the 
policeman who protects it is not properly fit to work at the science 
of international law, nor is he who has not a deep-rooted faith in 
the progress of the nations towards peace and civilization. Inter- 
national law is at present an unfinished and uncrowned system and 
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building. He who has no faith in the possibility of accomplishing 
it is not wanted among us. We require men possessed of that ideal- 
ism which sits down to historical research because it sees the present 
and the future in the past, and the past in the present and the future, 
although it does not confound them; which criticises the existing 
law for the purpose, not of pulling it to pieces, but of preparing its 
improvement and its codification; which believes in the good in- 
stincts of the masses and therefore helps to popularize international 
law in the hope of thereby improving international relations and 
working for the cause of peace. The science of international law 
has a great future to look forward to. Hundreds of hands are 
wanted to enable a future generation to start codification. And 
when this task is once achieved, hundreds of hands will again be 
wanted for the working up of the material supplied by codification. 
N~o one of the present generation of international jurists will live 
when the codification of international law will be taken in hand. 
And when codification becomes an actuality, all our present books 
will lose their value and will go mouldy on the shelves of the libraries 
through not being read. But our work is nevertheless done for the 
future, for it must needs help to educate that future generation 
whose happy lot it will be to take codification in hand. Upon us 
and our work it depends whether, when the time for codification is 
ripe, there will be a generation of international jurists which is fit 
for the great work and which can achieve it for the benefit of man- 
kind. The jingoes and the chauvinists of all nations may laugh at 
our work, and those narrow-minded people who can not see beyond 
their limited horizon may belittle our efforts. Ours is the faith that 
removes mountains, for our cause is that of humanity. The all- 
powerful force of the good which pushes mankind forward through 
the depths of history will in time unite all nations under the firm 
roof of a universally recognized and precisely codified law. And 
the words of the old prophets may after all in the end become true : 
" They shall beat their swords into plowshares, and their spears into 
pruning-hooks ; nation shall not lift up sword against nation, neither 
shall they learn war any more " (Isaiah, ii :4). 

L. Oppenheim. 



